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Arising out of Order-in-Original: 31/0/09-10, Date: 24-12-2009 Issued by: Assistant
Commissioner,CGST, Div:Kalol, Gandhinagar Commissionerate, Ahmedabad.
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Name & Address of the Appellant & Respondent

M/s. Shree Geeta Ind.

~~ :File No : V2/76/GNR/2018-19 59~
~~~ :Order-In-Appeal No.: AHM-EXCUS-003-APP-71-18-19

R1icb Date :16.08.18 \jfrfrm c#I"~ Date of Issue: cf/8"'/2°lcr
f 3aria srzgrr (r4le) arr ufa
Passed by Shri Uma Shanker Commissioner (Appeals) Ahrnedabad

1"f 3TU 31Tai, at1 8Ira gen, 37&Iara-I 311'9,cfctl&lll &RT \jfrfr ~~ :
Q 31m109.10 R.=ticb : 24-12-2009 ~~

~ "&ffclu ~~~~~~qmfT i maz 3rat # uf zqenfe,faf
aag ·Tge 3rf@rant at a@a zn ya@erml Wgda Thar t I .

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,'+f!W tl-<cblx cITT~lffUf~ : .

0 Revision application to Government of India :

" (1) ab€ha 3ala zyca or@f17, 1994 ctr ent iaf Rt4 aar mg mm#i # a
~tlm cBl" ~-tlm cB" >l"~ 4-<.=gcb cB" 3RlTJd yr)era am4ear 'ra fra, qd Tl,
fcrffi iaau, lea f@qm, aheft ifGra, Ra ta rt, ir mf, { fcft : 110001 cBl"
a#t ft arfe; 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section.(1) of Section-35. ibid:

(ii) ~ l=flcYf ctr m #d sa Rt grf qrqr fa8t qasrrt n 3r1 #lg1a
i a fa4l arm au query # mm a ma gg mf i, za fa# qaerr zu qvsr
m cffi ~ cblx-&1'1 lf <TT fcITTfr 'f!0.:Sl~II'< lf "ITT mt at ,Rau a tr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) aa # are fa8tz a gar PlllYfaa l=fRYf 1R m ~ cB" fclP!liT01 lf ~,!1~-=~
~ "BIB 1R Gara cs h Re a rd ia a as fan#t ur r}gt, i iufftea,_;( e
(b) In case of rebate of duty of excise on goods exported to any country o~te{ritory ot,.itsid~l
India of on excisable material used in the manufacture of the goods which ar~ ~e~l?ort~.9 .t.9i anJ;
country or territory outside India. ~\-~,. · · .~..l JJ'L ..,-,. ·•" .#)g," s ·32
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(Tf) ~ ~ cpT ~ fcpq ~~ cB" ~ (~ m~ cITT) ~ fcITTrfw
l=JTC'f "ITT I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

tT ~ '3¢lllG.-J c&J- '3¢lllG1 ~ cB"~cB" ~ sit sp@t afe rr mu{ ? i
ha or?gr sit gr err vi fr # fa 3mgr, r@ea 81xT LJTft=r crr x=r=m -crx m
are i fa atf@rm (i.2) 1998 tTRT 109 m Pl;g;cfci fag ·g st I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order 1s passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) i sari zc (3r4ta) Pura#t, 2001 cfi ~ 9 cfi 3RfT@ fclf.,fcfcc m x=IBm
~-8 # at ufjt i, ha rat #a uf arr hf fa#a ftma flu er-3rzr vi
3r8ta 3mag at at-at ,fji er Ga 3ma fz mar afjr Tr Tar <. Tl
~{,cZJ~~~ cfi~ tTRf 35-~ #~ -qfJ- cf; 'TffiR cf;~ cf; Wl2:f it3ITT"-6 'cffiYfR a 4fa
ft ii#tart. .

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 0
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rfcl\il1 ~ cB" x=rrl2:f sgf ica van p ag Eu?) zma a zit at qt 2oo/
pl qnrar al ung sit uni viaa a ala vnar st m 1 ooo; - c#I- im=r :r@M c#l-
~ 1
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

ft zrca, #tu sqra yca vi ala 3r9#tu nrn@ear ,fr 3flea
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #€t sqraa gca 3rf@)fu,, 1944 cB1 tTRf 35- uom/35-~ cf; GRfT@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to:-

saa@fa «Reba 2 («)a i sag agar # rarat t ar&, r#hi # i v# (
zyc, hr Gara ca vi arm 3r9an =zrrznf@raw (frec) #t uf?a 2flu 4)8r,
3h3J.J<=tlcill<=t "B 3it-2o, F #z Raza aql3vs, #arvft u, oli:iJ.J<=tlcillc{-380016.

· To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, · Ahmedabad : 380 016. in

. case of appeals other than as mentioned in para-2(i) (a) above.

(2) #ta surd zgca (sr4ta) rra81, 2001 #t arr s siafa vu zg-3 feff
fag 3gir 314Rt nnrferai at nu 3rat fag r@a fag ng 3rat #t ar ufji Rea
uii sn rca #t mis, n 46t 1TTTf 3it nn rnr uifrT 5 cYlrof m ~ cp"l=f t %f
~ 1ooo/- #ha hftt si snr zrca # i, ins #t l-TTTf 3rR~ Tfm ~ .
~ 5 cYlrof m 50 cYlrof c'lcp "ITT at u; 5oo/- pt ?hurt ±)ft I "\il"ITT ~~ c#I- l=fi"rr,

·~ c#I- 1TTTf 3it amrzr ·rzn uif+r q; 5o cYlrof ITa unr &asi u; 1oooo/- ifu=r
~mllT I c#I" ifu=r 'fl 61 ll i:b '<!M '{-cl'<! cB' ".--j"Jl, ii ~1!511 Fcba ~ ~ cB' xi')(f ijer 6t "G'f1<:T I ~
~ "'3x-f x~ cf; fcITTfr '11PiCf 'fl I 4\il f., i:b ar-5f cf; ~ cB1 ~ cB'r "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs. 10,000/
where .amount of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and,·a!J0ve°:50"bac
respectively in the form of crossed bank draft in favour of Asstt. Registar o}/~ b~anch-~~~-\.... .. l

.' / ! , 2
I ~, ' ·.. · ,· ? .~ ,.. ,
'r,i ' ) " ...\\I,:,~- .. " 'tM . . ,l
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of theTribunal is situated .., ··

. In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) .-lJllll<illl ~ ~ 197o zrenr izitf@era c#i"~-1'm- 3Wm ~mfu=r ~~
~~ IT pt mrr zqenfenf Rofg qf@art smear i u@ta #t ya #ft "Cfx

.6.so h qr 1rznrcr yea fez at sin arf I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item ·of
the court fee Act, 1975 as amended.

(5) zr sir iif@r mm«ii ant Pfzj-5l0t ffi are fuii alt sit ft err 3raff hut "Gflm %
i:iTI ft zca, 4a Gura gr«a vi @hara 374hr qrnferaw (araffae) -Piwf, 1982 lf
Rf8a t
Attention in invited to the rules covering these and . other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +tar area, h.#tz 3eua eravi hara 3@«4tu qif@rasu (fl&a) mm 3lLflm m a:iTJlm CR"

h.)zr.5cul area 3f@f1a, &&yy Rt arr 39# h 3iauf fafrzr(icn-2) 3ff@0ezr# 2er8(2& #
iszn 29 fain: a€.a.268y 5it Rt fa#hr 3f@If1, 88&yat3 h 3iaiiaau at fter[&t
a{&, atfa#r are qa-if@a acar 3farf , ara faz arrh3ia sa Rr5 aft
3)f@a ±erfrzralsac 3rf@rat
ah-4rzr 5eua areavi aa1ah 3iaia « afarfa eraii fearn@a

(i) • mu 11 tr m~~~
(ii) dz.sa # + a& arr fr
(ii) rd sm fz4ma4t ah fGrun 6 h 3ia»fa 2zrn

-3r7it aqrfzr fnsr arrhuane far (i. 2) 3f@1fer# , 2014 cl'i -3-fITT=a:rqa fh@ 3rftaruf@rarr h
tl"d18J~~~ 3@1' lJcf ~cm-~clt'r~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs: Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. .

s

(6)(i) zs 3near ahuf3r4a f@rwrhragzi re 3r2rar gr5 Ic;-us fclc11faa millWT fcfiv <JflJp
h 1o% 0pareru ail azi hueausfaff@aas c;-us cl'i 10% 2p1arru #t arat I / . . . •"so,fl / , / --, , , '»

'\{£$J,{i). In view of above, an appeal against this order shall lie before th(fi/5uA~I .9n '\\
payment of 10% of the duty demanded where duty or duty and penalty are{i!Ji~ISp~je,sr J ~-
penalty, where penalty alone 1s m dispute." . \\°5o·· es°. ,~....,...,- ;;;~~~· ?>'
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ORDER-IN-APPEAL

F.NO.V2/76/GNR/2018-19

This order arises out of an appeal filed by M/s. Shri Geeta Industries,

Plot No.727/A, Village: Moti Bhoyan, Kalal Khatraj Road, Taluka-Kalol, Distt.

Gandhinagar (in short 'appellant') against Order-in-Original No.31/D/2009-10

dtd.24.12.2009 (in short 'impugned order') passed by the then Asstt.

Commissioner, Central Excise, Division Kalal, Ahmedabad-11I (in short

'adjudicating authority').

2. Briefly stated that during the audit of the appellant's unit for the period

October-2005 to December-2007, it was observed that they had wrongly

availed Cenvat credit of service tax paid on Outward Freight under GTA

category which culminated into issue of the SCN dated 08.05.2008 which was

adjudicated by the adjudicating authority vide impugned order wherein the

demand of duty of Rs.36,584/- was confirmed under Section 11A of the Central

Excise Act, 1944 read with Rule 14 of the Cenvat Credit Rules, 2004; ordered 0
payment of interest on the demand confirmed under Section 114B ibid and

imposed penalty of Rs.36,584/- under Rule 15(3) ibid.

3. Aggrieved with the impugned order, the appellant filed the present
appeal wherein, inter alia, stated that:

r

► The 'place of removal' has been defined under Section 4(3)(c) of the

Central Excise Act, 1944. Their sale is FOR destination basis. Hence,

the 'place of removal' is buyer's premises and not factory gate and rely

upon Board's Circular No.97/6/2007 dtd. 23.08.2007.
► The issue involved in the present appeal has already been settle by the

Larger Bench of the CESTAT, Benglore in case of ABB Ltd. Vs.

CCE&ST, Banglore reported in 2009(15) STR-23(Ti.LB).

► The deptt. has failed to establish the charges for invocation of provisions
under Rule 15(3) of the Cenvat Credit Rules, 2004 read with Section

11AC of the Act. Hence, penalty imposed is without authority and

jurisdiction and requires to be set-aside.

4. Personal hearing in the matter was held· on 25.07.2018. Shri Pradip G.

Tulsian, CA, appeared on behalf of the appellant and reiterated the grounds of

appeal.
e

5. have carefully gone through the appeal memorandum, submissions
made at the time of personal hearing and evidences available on records. I find
that the main issue to be decided is whether the appellant is entitled,#tCCerw.at,.r. _.. , ~

a=%1 23. ,
i ' -I '.2.. ·g>.- ·@,·°
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credit of service tax paid on Outward Freight under GTA category or otherwise

during the relevant period. Accordingly, I proceed to decide the case on merits.

6. Prima faci~, I find that the adjudicating authority has confirmed the

demand on the ground that said Outward Freight services are not 'input service'

as defined in Rule 2(1) of the Cenvat Credit Rules, 2004 vide impugned order.

Hence, aggrieved with the impugned order, the appellant has preferred the

present appeal. The period covered in the present appeal is from October-2005

to December-2007.

7: In this regard, I find that the issue involved was already settled by the

Hon'ble CESTAT, Chennai Larger Bench in the case of ABB Ltd. Vs. CCE &

ST, Banglore [2009(15) STR-23(Tri.LB)]. However, in the appeal before the

High Court of Karnataka by the deptt against the said judgment of the CESTAT,

the Hon'ble High Court of Karnataka upheld the decision of the Larger Bench of

the Tribunal. As against this order of the High Court of Karnataka, the

department filed Civil Application No.11402/2016 against ABB Ltd. before the

Hon'ble Supreme .Court of India. This civil application was tagged with- Civil

Appeal No.11710/2016 filed by CCE, Belgaum Vs. Mis. Vasavadatta Cements
'"";'?,

Ltd, The Hon'ble ,Supreme Court of India vide judgment dated 18.01.2018 [

reported in 2018(11) GSTL-3 (SC)] on the subject matter has categorically
$

discussed the words and phrase "from the place of removal" as it stood in the

definition of 'input service' in Rule 2(1) ibid prior to amendment w.e.f. 01.04.2008

and held as under:

"Cenvat credit - Input services - GTA services - Outward
Transportation of manufactured product -. Place of removal 
Definition of input services as it existed prior to amendment in
2008, included term "from place of removal" - Certainly it has to be
upto a certain point - Thus GTA services used for outward
transportation of goods from place of removal, i.e., factory gate up
to first point of delivery viz. a Depot or a Customer's premises
covered under input services - However, post 1-4-2008 amendment,
said term having been substituted by term "upto the place of
removal", credit beyond such place not admissible - There being no
error in concurrent orders of CESTAT Larger Bench and High Court,
impugned order sustainable - Rule 2(/) of Cenvat Credit Rules, 2004.
[paras 5, 6, 7, 8]"

Department's appeal dismissed/Assessee_'s appeal allowed
., . ·.+ ·

.
$
6
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I find that the impugned case pertains to the period of pre-amendment

when the definition included the term "from place of removal" which is squarely

covered in the case of Vasavadatta Cements Ltd. supra.

Following the ratio of this judgment ·of the Hon'ble Supreme Court of

India, I hold that the appellant is eligible for availing Cenvat credit of service tax

paid on the Outward Freight under GTA category and accordingly the impugned

order is set-aside and allow the appeal filed by the appellant with consequential

relief, if any.

The appeal filed by the appellant stands disposed of in above terms.
----)

.>. ,§..i vs{_.,/:.3;,u, ...

(3r gi4)
lrtzr #z lg (srftca )

Dt. ff, .08.2018
Attested:

la-a
3%

(B.A. Patel)
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:

Shri Geeta Industries,
Plot No.727/A, Village: Moti Bhoyan,
Kaloi Khatraj Road, Taluka-Kalol,
Distt. Gandhinagar.

Copy to:
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Asstt. Commissioner, CGST, Kalal Division.
(4) The Asstt. Commr(System), CGST, Gandhinagar.

(for uploading OIA on website)
Guard file
P.A. file.
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